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Cordova v City of Los Angeles  8/13/15 

Governmental Entity Liability; Dangerous Condition of Public Property; Third 

Party Conduct 
 

This case arises from a fatal traffic accident in Eagle Rock, a neighborhood 

in the City of Los Angeles.  Cristyn Cordova was driving her 2006 Nissan 

Maxima westbound in the inside lane of Colorado Boulevard, with four 

passengers in the car:  Cristyn’s sister Toni, her brother Andrew, her friend Jason 

Gomez, and her boyfriend Carlos Campos.  As they approached Highland View 

Avenue, a vehicle driven by Rostislav Shnayder veered into the side of Cristyn’s 

car.  Although the speed of the two cars at the time of the collision is in dispute, 

it is undisputed that both cars were traveling well above the posted speed limit 

of 35 miles per hour.   

 

The impact from the collision forced the Nissan Maxima over the curb and 

onto the grassy center median of Colorado Boulevard.  Out of control and 

spinning counterclockwise, the car struck one of several large magnolia trees 

planted in the median, approximately seven feet from the inside lane of the 

roadway.  Although the car’s occupants were wearing seat belts, Cristyn, Toni, 

Andrew, and Jason Gomez were killed, and Carlos Campos was badly hurt.  

Shnayder was arrested at the scene.  A jury later convicted him of four counts of 

vehicular manslaughter without gross negligence.  (Pen. Code, § 192, subd. 

(c)(2).)   
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Plaintiffs Antonio and Janis Cordova — the parents of Cristyn, Toni, and 

Andrew — filed a wrongful death action against the City of Los Angeles (the City) 

among other defendants.  As to the City, plaintiffs alleged that Colorado 

Boulevard was in a dangerous condition because the magnolia trees on the grassy 

median were too close to the travel portion of the roadway, posing an 

unreasonable risk to motorists who might lose control of their vehicles.  Plaintiffs 

claimed that this dangerous condition proximately caused their decedents’ fatal 

injuries.  

 

The City moved for summary judgment, asserting that the undisputed 

facts showed that the street and median were not dangerous and that the 

accident was caused by third party conduct, not by any feature of public 

property.  In response, plaintiffs submitted declarations from a number of 

experts who opined that the proximity of the magnolia trees to the travel portion 

of the roadway presented a significant and foreseeable danger to the public.  

Plaintiffs also submitted summaries of 142 traffic accidents on Colorado 

Boulevard between January 1998 and April 2009, as well as two publications by 

the American Association of State Highway and Transportation Officials 

(AASHTO) discussing the “clear zone” concept of roadside safety. 

 

The City objected on numerous grounds to the declarations from plaintiffs’ 

experts, the accident summaries, and the AASHTO publications.  The City 

further argued that it was entitled to summary judgment because its liability 

hinged “on whether an aspect of public property somehow caused, facilitated, or 

encouraged the third party conduct” of motorist Shnayder.  Because there was “no 

evidence that . . . Shnayder or any other motorists were influenced to engage in 

criminally negligent driving . . . because of the presence of tree(s) in the center 



 

median island(s),” the City argued that plaintiffs had raised no triable issue 

under section 835.  The trial court sustained the City’s evidentiary objections to 

plaintiffs’ experts’ conclusions that the magnolia tree was a dangerous condition 

of public property, as well as to the accident summaries and the AASHTO 

publications.  It then entered summary judgment in favor of the City, ruling that 

the magnolia tree “does not constitute a dangerous condition of public property” 

because, among other things, it “did not cause the accident that killed the 

Cordova children.” 

 

The Court of Appeal affirmed.  It declined to address plaintiffs’ objections 

to the trial court’s evidentiary rulings, concluding that the City was entitled to 

summary judgment in any event because “the magnolia tree . . . did not 

constitute a dangerous condition of public property as a matter of law.”  The 

court reasoned that, “even assuming plaintiffs’ evidence was wrongly excluded, 

they cannot show that the magnolia tree contributed to Shnayder’s criminally 

negligent driving.”  The court also explained that the configuration of the 

roadway was not a dangerous condition because “[t]here is nothing about 

Colorado Boulevard that would cause a person driving at or near the speed limit 

to suddenly veer into the magnolia trees.  Plaintiffs do not contend the view of 

the median was in any way obscured such that the tree was a surprise obstacle in 

the roadway, or that the median and trees caused cars to travel at unsafe speed 

. . . such that persons using the roadway with due care would be hit by such 

vehicles.” 

 

The California Supreme Court granted plaintiffs’ petition for review, 

limited to the following question:  “May a government entity be liable where it is 

alleged that a dangerous condition of public property existed and caused the 



 

injury plaintiffs suffered in an accident, but did not cause the third party conduct 

that led to the accident?”   

 

The Government Claims Act (§ 810 et seq.; the Act) “is a comprehensive 

statutory scheme that sets forth the liabilities and immunities of public entities 

and public employees for torts.”  (Kizer v. County of San Mateo (1991) 53 Cal.3d 

139, 145)  Section 835, the provision of the Act at issue in this case, prescribes the 

conditions under which a public entity may be held liable for injuries caused by a 

dangerous condition of public property.  It provides that a public entity may be 

held liable for such injuries “if the plaintiff establishes that the property was in a 

dangerous condition at the time of the injury, that the injury was proximately 

caused by the dangerous condition, [and] that the dangerous condition created a 

reasonably foreseeable risk of the kind of injury which was incurred.”  In 

addition, the plaintiff must establish that either:  (a) “a negligent or wrongful act 

or omission of an employee of the public entity within the scope of his 

employment created the dangerous condition,” or (b) “the public entity had . . . 

notice of the dangerous condition . . . a sufficient time prior to the injury to have 

taken measures to protect against the dangerous condition.”   

 

The Act defines a “ ‘dangerous condition’ ” as “a condition of property that 

creates a substantial (as distinguished from a minor, trivial or insignificant) risk 

of injury when such property or adjacent property is used with due care in a 

manner in which it is reasonably foreseeable that it will be used.”  (§ 830.)  Public 

property is in a dangerous condition within the meaning of section 835 if it “is 

physically damaged, deteriorated, or defective in such a way as to foreseeably 

endanger those using the property itself.”  (Bonnano v. Central Contra Costa 

Transit Authority (2003) 30 Cal.4th 139, 148.)  A condition is not dangerous “if the 

trial or appellate court, viewing the evidence most favorably to the plaintiff, 



 

determines as a matter of law that the risk created by the condition was of such a 

minor, trivial, or insignificant nature in view of the surrounding circumstances 

that no reasonable person would conclude that the condition created a 

substantial risk of injury when such property or adjacent property was used with 

due care in a manner in which it was reasonably foreseeable that it would be 

used.”   

 

A public entity is not, without more, liable under section 835 for the 

harmful conduct of third parties on its property.  (Hayes v. State of California 

(1974) 11 Cal.3d 469, 472.)  But if a condition of public property “creates a 

substantial risk of injury even when the property is used with due care” (Ducey v. 

Argo Sales Co. (1979) 25 Cal.3d 707, 718), a public entity “gains no immunity from 

liability simply because, in a particular case, the dangerous condition of its 

property combines with a third party’s negligent conduct to inflict injury.”   

 

The Court of Appeal in this case held that the magnolia tree planted in the 

center median is not a dangerous condition as a matter of law because it neither 

caused Shnayder’s negligent driving in this particular case nor tended to cause 

motorists to drive negligently in general.  Justice Kruger noted at the outset that 

this reasoning conflates distinct elements of the section 835 cause of action.  

Under section 835, whether a dangerous condition exists — that is, whether a 

condition of public property “creates a substantial . . . risk of injury when used 

with due care in a manner in which it is reasonably foreseeable that it will be 

used” (§ 830, subd. (a)) — is a separate question from whether “the injury was 

proximately caused by the dangerous condition” (§ 835).  A condition of public 

property may constitute a “dangerous condition” even though it does not 

proximately cause injury in a particular case.  Conversely, a condition of 



 

public property may proximately cause injury in a particular case even though 

it is not a “dangerous condition” within the meaning of the statute. 

 

The Court of Appeal’s decision rests, on a particular view of the kind of 

causation necessary to establish section 835 liability.  In the court’s view, a public 

entity cannot be held liable for a property defect that “combines with a third 

party’s negligent conduct to inflict injury” (Ducey, 25 Cal.3d at p. 719), unless the 

plaintiff can show that the defect caused the third party negligence.  On that 

view, it is not enough for plaintiffs in this case to establish that a dangerous 

condition of property contributed to the injuries their decedents sustained as a 

result of the car accident; plaintiffs must establish that the condition caused the 

third party negligence that precipitated the accident. 

 

The Justice explains that Section 835 requires a plaintiff to show that the 

public entity’s property was “in a dangerous condition at the time of the injury” 

and that “the injury was proximately caused by the dangerous condition.”  The 

statutory definition of “ ‘dangerous condition’ ” similarly asks whether a 

condition of property “creates a substantial . . . risk of injury.”  Thus, plaintiffs in 

this case must show that a dangerous condition of property — that is, a condition 

that creates a substantial risk of injury to the public — proximately caused the 

fatal injuries their decedents suffered as a result of the collision with Shnayder’s 

car.  But nothing in the statute requires plaintiffs to show that the allegedly 

dangerous condition also caused the third party conduct that precipitated the 

accident.   

 

The decision in Ducey confirms that section 835 imposes no such 

requirement.  In Ducey, this court held that the state could be held liable under 

section 835 for failing to provide a median barrier on a freeway, where the 



 

absence of a barrier contributed to injuries the plaintiffs suffered when a third 

party driver crossed the median and collided with their vehicle.  This court 

expressly rejected the state’s argument that it could not be held liable because the 

conduct of the other driver, rather than the lack of a median barrier, was “the 

precipitating cause of the accident,” explaining that nothing in section 835 

imposes such a limitation on a public entity’s liability.  Thus, citing evidence that 

the absence of a barrier created a substantial risk of injury even when the 

freeway was used with due care, without the negligence of any party — for 

example, “when accidents result . . . from mechanical failure, sudden illness, or 

animals in the road” — the Supreme Court upheld a jury’s finding that the state 

was liable for the plaintiffs’ injuries resulting from the cross-median collision.   

 

Consistent with the text of section 835 and with our holding in Ducey, 

Courts of Appeal have recognized that plaintiffs injured by a combination of a 

dangerous condition of property and third party conduct need show only that 

the condition proximately caused their injury; they need not show that the 

condition somehow caused the third party’s harmful conduct.  In Lane v. City of 

Sacramento (2010) 183 Cal.App.4th 1337, for example, a driver on a Sacramento 

street swerved to avoid another vehicle and hit a concrete divider that separated 

the eastbound and westbound lanes, injuring both the driver and his passenger.  

They sued the City of Sacramento, claiming the divider was a dangerous 

condition that contributed to their injuries.  Sacramento successfully moved for 

summary judgment, arguing that the divider did not cause the plaintiffs’ injuries 

because it did not cause the driver to swerve.  The Court of Appeal reversed.  It 

explained that Sacramento’s argument “misapprehends the nature of the 

required causal connection” because “the pertinent question is not whether the 

divider caused the driver to swerve . . . ; rather the pertinent question is whether 



 

plaintiffs’ ‘injury was proximately caused by the dangerous condition.’ ”  (Lane, 

at p. 1348.) 

 

Similarly, in Cole v. Town of Los Gatos (2012) 205 Cal.App.4th 749, the 

plaintiff was standing next to her car, which was parked on a gravel strip at the 

side of the road, when she was hit by an intoxicated driver who had veered onto 

the gravel strip to bypass stalled traffic on the street.  She sued the Town of Los 

Gatos, arguing that the configuration of the street and the adjacent gravel strip 

was a dangerous condition because it induced motorists both to park on the 

gravel strip and to drive on the gravel strip to bypass traffic.  The trial court 

granted Los Gatos’s motion for summary judgment, ruling that the plaintiff had 

not presented evidence demonstrating that any physical defect on the property 

“ ‘caused or contributed to the third party conduct that injured’ ” the plaintiff. 

The Court of Appeal reversed, rejecting the notion “that in every case of 

intervening third party conduct, whether deliberate or not, a public entity is 

excused from liability for a dangerous condition of its property unless the 

plaintiff shows that the dangerous condition caused the third party’s conduct.”   

 

In reaching a contrary conclusion in this case, the Court of Appeal relied 

primarily on our decision in Zelig v. County of Los Angeles (2002) 27 Cal.4th 1112.  

In Zelig, a woman was fatally shot by her former husband inside a Los Angeles 

courthouse.  The guardians of her children sued Los Angeles County, asserting, 

as relevant here, that the county maintained the courthouse in a dangerous 

condition by failing to install a variety of safety devices to prevent such 

shootings.  This court concluded that the claim was properly dismissed.  The 

court explained that although a public entity may be held liable for injury caused 

by the criminal activity of third parties if it has maintained its property in a 

manner that creates a foreseeable risk of criminal conduct, “the defect in the 



 

physical condition of the property must have some causal relationship to the third 

party conduct that actually injures the plaintiff.”  (Zelig, at p. 1136.)  The Court of 

Appeal below relied on that statement in concluding that here, too, plaintiffs 

must show that the physical condition of the property had some causal 

relationship to the third party conduct that precipitated the car accident.   

 

The Court of Appeal’s reliance on Zelig was misplaced.  Zelig did not 

purport to establish a new rule that requires a plaintiff in all section 835 cases 

involving harmful third party conduct to demonstrate that a dangerous 

condition of property caused the harmful conduct.  As Zelig elsewhere 

acknowledged, the general rule is that “liability is imposed . . . when there is 

some defect in the property itself and a causal connection is established 

between the defect and the injury.”  (Zelig, at p. 1135)  Zelig’s focus on the causal 

relationship between the condition of the courthouse and third party conduct 

simply reflected the nature of the plaintiffs’ allegations in that case:  Their theory 

was that the physical condition of the courthouse had facilitated the shooter’s 

efforts to harm his ex-wife, resulting in her fatal injuries.  Plaintiffs in this case, 

by contrast, do not allege that the magnolia tree facilitated or otherwise 

contributed to Shnayder’s negligent driving, but that the dangerous location of 

the magnolia tree on the median tragically increased the injury their decedents 

suffered as a result of their collision with Shnayder’s vehicle.  Zelig neither holds 

nor suggests that plaintiffs in such circumstances must prove that a dangerous 

condition of property not only contributed to their injuries, but also 

contributed to the third party conduct that precipitated the accident.    

 

The City, joined by amicus curiae League of California Cities and 

California State Association of Counties, argues in the alternative that plaintiffs’ 

section 835 claim fails because the magnolia tree did not cause the initial injuries 



 

suffered by the Cordovas when their car was sideswiped by Shnayder, but rather 

exacerbated injuries the Cordovas had already sustained.  The City notes the 

Law Revision Commission, on whose recommendations the Government Claims 

Act was based, had explained in its report and recommendation that “the 

condition of the property involved should create a ‘substantial risk’ of injury, for 

an undue burden would be placed upon public entities if they were responsible 

for the repair of all conditions creating any possibility of injury, however remote 

that possibility might be.”  (Recommendation Relating to Sovereign Immunity, 

No. 1 — Tort Liability of Public Entities and Public Employees (Jan. 1963) 4 Cal. 

Law Revision Com. Rep. (1963) p. 822.)  It further notes that Professor Van 

Alstyne, who served as research consultant to the Law Revision Commission 

when it drafted the report that led to the Legislature’s enactment of the Act, 

referred to this passage in opining that “the Legislature was apparently 

concerned not with the extent of the injury, but with the probability that an 

injury would occur.”  (Van Alstyne, Cal. Government Tort Liability Practice 

(Cont.Ed.Bar 1st ed. 1980) p. 191.)  From this, the City surmises that section 835 

imposes liability for conditions of property that increase the risk of third party 

conduct causing an accident, but not conditions that increase the severity — or 

extent — of any resulting injury. 

 

The commentary the City cites, however, does not speak to the causation 

question presented in this case.  It instead seeks to clarify the meaning of the 

statutory definition of “ ‘dangerous condition’ ” under section 830.  The 

commentary makes plain that the definition’s “substantial . . . risk of injury” 

requirement means that a condition is dangerous when the risk that an injury 

will result from the condition is substantial; a condition that creates only a 

remote possibility of injury is not dangerous even if the extent of injury that may 

occur is substantial.  The commentary does not, however, suggest that a public 



 

entity is categorically immune from liability for conditions of property that 

substantially increase the extent of a plaintiff’s injuries from an accident caused 

by a third party.  Nor does the Court see any statutory basis for creating such an 

immunity.  The statute draws no distinction between the initial injuries a plaintiff 

may have suffered in an accident and injuries that may have been exacerbated by 

a dangerous condition of public property.  If plaintiffs here can show that the 

magnolia tree constituted a dangerous condition that proximately caused their 

children to suffer fatal injuries, and if they can show that the tree created a 

reasonably foreseeable risk of that kind of injury, nothing in section 835 forbids 

imposition of liability merely because Shnayder may have caused plaintiffs’ 

decedents to suffer other injuries moments before the fatal injuries occurred. 

 

Justice Kruger writes that the Court of Appeal erred in this case when it 

upheld the grant of summary judgment in favor of the City on the ground that the 

magnolia tree was not a dangerous condition because the tree did not cause the 

negligent driving of a third party.  This conclusion does not mean, as the City 

fears, that a public entity may be held liable whenever a plaintiff is injured 

after a third party’s conduct causes the plaintiff’s vehicle to strike a hard, fixed 

object on public property close to a road, such as a light post, a telephone pole, a 

traffic light, a stop sign, or a bridge abutment.  “A public entity is not liable 

under subdivision (a) of Section 835 for injury caused by a condition of its 

property if the public entity establishes that the act or omission that created the 

condition was reasonable.”    Moreover, even when a public entity unreasonably 

decides to place a hard, fixed object on public property, the object is not a 

“dangerous condition” with the meaning of section 835 if it does not create a 

substantial risk that motorists driving in a reasonable manner will be injured by 

striking it.  Finally, the public entity is immune from liability if placement of the 

object was part of a plan or design for which the entity reasonably gave its 



 

discretionary approval.  (§ 830.6; see Cornette v. Department of Transportation (2001) 

26 Cal.4th 63.)   

 

Additionally, this finding does not bring this particular case to an end.  On 

remand, the Court of Appeal must decide whether plaintiffs presented sufficient 

evidence to create a triable issue as to whether the configuration of the roadway 

was in fact a dangerous condition.  That is, the court must determine whether, 

based on the evidence presented, a jury could reasonably conclude that the 

configuration of the roadway created a substantial risk of injury when the 

roadway was used with due care in a manner in which it was reasonably 

foreseeable that it would be usedThe court must also decide whether plaintiffs 

presented sufficient evidence that the configuration of the roadway was a 

proximate cause of the fatal injuries suffered by their decedents. 

 

No view is expressed with respect to these questions, nor with respect to 

the evidentiary rulings made by the trial court when it granted the City’s 

summary judgment motion.  This opinion holds that a governmental entity is not 

categorically immune from liability where it is alleged that a dangerous 

condition of property caused the injury that the plaintiffs suffered in an accident, 

but did not cause the third party conduct that precipitated the accident.  

 

The judgment of the Court of Appeal is reversed, and the matter is 

remanded for further proceedings consistent with this opinion. 

 

All Case Studies and original Opinions from 2008 through the present 

are now archived on our Website: http://ernestalongadr.com/sacramento-

alternative-dispute-resolution-case-studies-case-library  
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This case study is provided in the hope it may prove useful in your practice 

or in the handling of litigated cases. If you receive a forwarded copy of this 

message and would like to be added to the mailing list, let me know. 

 

Mediation and Binding Arbitration are economical, private and final. 

Alternative dispute resolution will allow you to dispose of cases without the 

undue time consumption, costs and risks of the courtroom. Your inquiries 

regarding an alternative means to resolve your case are welcome.  


