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CCP section 998; Realistic and reasonable offer; “More favorable judgment or award”

Plaintiff bought a home from Gonsalves, and both were represented by Help-U-Sell. Prior to close

of escrow, defendant Rodan Termite Control inspected the premises. After the close of escrow, dry rot

and other defects were discovered by plaintiff. Suit was then filed against Gonsalves, Help-U-Sell and

Rodan, in February, 2003.

In December 2003, Rodan served a Code of Civil Procedure section 998 offer to compromise for

$5,000, each side to bear its own costs. Plaintiff did not accept the offer. Three years later, in November

2006, just before trial, plaintiff entered a judicially approved good faith settlement with Help-U-Sell for

$34,000. The case went to trial against Rodan and the jury returned a verdict of $15,600. Rodan moved

the court pursuant to CCP section 877 to offset the settlement proceeds against the verdict and reduce

the judgm ent to zero. J udgm ent was  entered  accord ingly. 

After trial, both sides filed cost memoranda. Rodan also moved to tax plaintiff’s post offer costs on

the basis the zero judgment was not more favorable than the $5,000 offer. Plaintiff moved to strike

Rodan’s cost bill and opposed the motion to tax. The trial court agreed with plaintiff, striking Rodan’s cost

bill and  denyin g its m otion . Rod an then file d not ice of  appe al.

The right to recover costs is dependent on sections 1032 and 998 of the CCP. Section 1032(b)

provides  the gene ral rule that the  prevailing pa rty is entitled to cos ts. Prevailing p arty is defined as: “the

party with a net monetary recovery, a defendant in whose favor a dism issal is entered, a defendant where

neither plaintiff nor defendant obtains any relief, and a defendant as against those plaintiffs who do not

reco ver any relie f aga inst th at de fend ant. W hen  any pa rty rec over s other tha n m one tary re lief an d in

situations o ther than  as spe cified, the “p revailing pa rty” shall be as  determ ined by the c ourt.....”

Section  998 m odifies the  genera l rule of sec tion 1032  that only the pr evailing par ty recover its

costs. (Scott Co. v Blount, Inc. (1999) 20 Cal.4th 1103) The costs allowed under sections 1031 and 1032

shall be withheld or augmented as provided in this section. (998(a)) The parties here disagree whether for

the purpose of allocating costs under section 998, a plaintiff whose judgment is reduced to zero by

operation of section 877 can be deemed to have obtained a more favo rable judgment or awa rd than a

rejected  section 9 98 offer  to pay $5,00 0.   

Section 998 is a cost shifting statute which encourages the settlement of actions by penalizing

parties who fail to accept reasonable pretrial settlement offers. A plaintiff who refuses a reasonable pretrial

settlement offer and subsequently fails to obtain a “more favorable judgment” is penalized by a loss of

prevailing p arty costs a nd an aw ard of co sts in the de fendan t’s favor. (Heritage Engineering Construction,

Inc. v City of Industry (1998) 65 Cal.App.4th 1435)

The First DCA noted the cost shifting must be dependent on the defendant having submitted a

reasonable offer that the plaintiff could realis tically have been expected to accept. The pretrial offer of

settlement required under section 998 must be realis tically re asonab le under the circumstances of the

particular c ase. (Wear v Calderon (1981) 1 21 Ca l.App.3d 3 18) Sim ilarly, in determining whether a plaintiff

obtained a “more favorable judgment or award” than a section 998 offer, the objective of encouraging

settlem ent requ ires con sideration  of the statu s of the litigation  when th e section  998 offe r was su bmitted . 

Here, Rodan submitted its $5,000 offer early in the litigation, long before plaintiff had recovered

anything by way of settlement, and plaintiff had a valid claim against Rodan a jury later determined to be

worth $1 5,600. Plaintiff thus did not reject an offer that the outcome of trial indicates should have

been accepted. Even if Rodan’s offer was not in bad faith, there is no reason Rodan should be rewarded



for having  subm itted the offe r, nor any rea son to pe nalize plaintiff for h aving reje cted it. 

Regardless of the offset of later settlements with other parties, plaintiff was justified in rejecting

the offer when he rejected it. Since plaintiff did in fact recover more than the amount of the offer by way of

verdict against Rodan, there is no reason to give Rodan a windfall benefit because other defendants later

decided  to settle for a n am ount that o ffset plaintiff’s v erdict aga inst it. Section 998 contemplates a

com parison  of the 998  offer with th e circum stance s as the y existed w hen plaintiff h ad the op portunity to

accep t the section  998 offe r.  

Until recently, the California Courts of Appeal had been unanimous that a plaintiff who obtains a

pos itive ve rdict a gains t a de fend ant but wh ose  judgme nt is re duced to  zero b y oper ation  of se ction  877 is

noneth eless the  “prevailing p arty for the pu rpose o f award ing costs  under s ection 10 32. (See , Wakefield v

Boh lin (2006)145 Cal.App.4th 963) Very recently, the Fourth DCA disagreed with Wa kefie ld and the line of

authority on which it rests, holding a plaintiff whose judgment has been reduced to zero by operation of

section 877 is not the “party with a net monetary recovery “ within the meaning of the first sentence of

section 1 032. (Goodman v Lozano (2008) 159 Cal. App.4th 1313) 

In the present case, the First DCA took the position it did not need to comment upon this split of

authority since the issue in this case requires the application of section 998. It noted, nevertheless, that

Goodman  does n ot nece ssarily prod uce the  equitable re sults env isioned b y the opinion in  that case . It

stated the conflict between Wakefield and Goodman  can only be eliminated by an amendment of the

statute. The current language of section 103 2(a)(4) does not allow consideration of when in the course of

the litigation the plaintiff settled with other defendants and what portion of the costs were incurred before

and after the settlement and before o r after other offers from the non-settling defendant that the plaintiff

may ha ve rejec ted. 

Section 998 allows co nsidera tion of thes e additiona l factors. The s tatute foc uses o n those  costs

incurred subsequen t to the rejection of a settlement offer. The c ost burd en in effe ct is placed  on the pa rty

who is re spons ible for thos e costs  being incu rred. 

Section 998 permits what will normally be a more equitable allocation of the cost burden and

provides an incentive for the defendant to ma ke and the plaintiff to accept settlement offers that are

reasonable at the time they are ma de. The trial court properly determined Rodan w as not entitled to shift

the cost burden to plaintiff under section 998 because plaintiff did not fail to obtain a judgment or award

more favorable than what he would have received at the time Rodan’s offer was outstanding, if he had

accep ted the off er. The  judgm ent is affirm ed.  

//// 

This case is provided in the hope it may prove useful in your practice or in the handling of litigated cases.

If you receive  a forwar ded co py of this m essag e and w ould like to b e adde d to the m ailing list, let me

know . 

Med iation  and B inding  Arbitr ation  are e conom ical, p rivate , and  final. A lterna tive dis pute  reso lution  will

allow you to dispose of cases without the undue time consumption, costs, and risks of the courtroom. Your

inquiries reg arding an  alternative m eans to  resolve you r case a re welco me. 


