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Evidence Code section 352; Impeachment; Credibility

Plaintiff was in the business of transporting produce from markets in Los Angeles to several

esta blishm ents  in Las  Vegas. H e ren ted a  carg o van  for that pu rpos e. On  August 23, 2004, w hile

transporting produce to Las Vega s, the right rear tire delaminated, causing a vehicle rollover. Plaintiff

sustaine d a seve re brain inju ry. 

Plaintiff sued the tire manufacturer, alleging defects and breach of warranty. Defendants contended the

plaintiff caused the accident by overloading the vehicle with produce. At trial, over objection, the trial court

allowed the defendant to introduce evidence that, while plaintiff was married to his first wife, he had an

affa ir with, a nd later m arried, his  busin ess  partn er’s w ife; he  then  had two w ives; p laintiff  false ly told his

second wife that he had divorced his first wife. Plaintiff eventually divorced his second wife, and he

thereafte r had an  affair with a th ird wom an, with wh om h e had tw o children . 

The trial co urt reasoned that this evidence was relevant to plaintiff’s credibility and the cause of the

accident. The jury returned a defense verdict. The questions on appeal were whether the evidence of

plaintiff’s private  life should h ave bee n adm itted and, if no t, whether  it prejudiced  the cas e.   

In discovery, a neuropsychiatrist testified plaintiff had demonstrable loss of brain tissue and experienced

difficulties with cognition in every sphere. He had problems moving, speaking, thinking, perceiving, having

emotions and controlling his body. Plaintiff’s retained neurosurgeon described his memory, speech

function and ability to calculate as com parable to a normal fourth grader.

Before trial, plaintiff filed a motion in limine under Evidence Code section 352 to exclude evid ence of h is

extramarital activities. Defendant contended that plaintiff’s failure to answer questions about his second

marriage, his subsequent affair and his illegitimate sons tended to disprove that he had memory problems,

and inste ad, prove d he wa s a liar. The  trial court denied the motion to exclud e this history. 

In opening statement, plaintiff’s counsel described his client’s employment history which involved several

different jobs. Counsel stated plaintiff was living the American Dream, trying his hand at different

busines ses, be fore finding  succe ss. Th e next m orning, follow ing continu ing argum ent befo re the co urt,

defense counsel told the jury about the extramarital history. The defense argued reference to the

American Dream “opened the door” to the  subj ect. T he tria l cour t agre ed, noting , “it goe s to c redib ility,

among other things.” The court also told plaintiff’s counsel the comment was, “an appeal to sympathy.”

Plaintiff’s tire expert explained that defendant’s tire was defective because it did not contain a “nylon cap

ply.” Defendant’s expert testified the van was overloaded thus causing the tire failure and rollover.

Plaintiff’s son testified to facts that contradicted the overload theory. Defendant asked questions on cross-

examination implying that with two families to support, the plaintiff had a motive to bring more produce on

the trip to incre ase his re venue. 

Defendant a lso so ugh t to rea d por tions  of pla intiff’s  depo sition  rega rding  his ex tram arital a ctivities and  his

memory regarding these facts. Plaintiff’s counsel argued the evidence was not relevant to proving plaintiff

overloaded the van, and there was no other evidence of plaintiff’s financial condition or his expenses,

making the evidence attenuated and overly prejudicial. The  trial co urt fo und  there  was  a rea sonable

inference of ongoing support, and thus, plaintiff was trying to maximize profits. The testimony from the

depos ition was the n read to  the jury. 

After two days of deliberations, the jury found for defendant 12-0 as to manufacturing defect and 9-3 on

breach  of warra nty. Plaintiff app ealed. 

The S econd  DCA  noted tha t ordinarily, evidence of marital infidelity would be inadm issible  on grounds



that it lacks relevance and amou nts to a “smear” upon  the witness’s character and its inflamma tory nature

far outweighs any probative value. On the other hand, an extramarital affair may be admissible if it has a

connection to a substantive issue and goes to motive. (U.S. v Larson (9th Cir. 2007) 495 F. 3d 1094)

Here the substantive issue was whether plaintiff’s accident was caused by a tire defect or breach of

warr anty o r by overloa ding t he va n. De fend ant conte nded and  the tria l cour t foun d as f ollows: (1)  Plain tiff’s

opening statement “opened the door” to the evidence; (2) the evidence was admissible on the issue of

plaintiff’s credibility; (3) the evidence showed the brain injury was not as serious as claimed; and (4) the

evidenc e perm itted an infere nce plain tiff overload ed the va n. 

Opening Statement: Although many Federal courts hold that raising a subject in opening will allow

adm ission of e vidence  on the sa me s ubject, m any states  hold to the c ontrary. In California, an opening

statement is not evidence and most error can be cured by admonition to the jury to disregard improper

matters.(Rufo v Simpson (2001) 8 6 Cal. Ap p. 4 th 573) The Appellate Justices indicated they failed to see

how the  use of th e term  “the Am erican D ream ” was ina ppropria te or played o n the jury’s em otions. 

Further , they did not be lieve the op ening sta teme nt perm itted the De fendan t to discus s plaintiff’s priva te

reasons for traveling to Law Vegas. The opening statement focused on business pursuits and did not

include the same subject on which defendant sought to introduce evidence– his extramarital conduct. The

trial court erred in rejecting the Evidence Code section 352 argum ent by plaintiff. 

Credibility: The Ju stices sta ted that because the evidence has no tendency to prove or disprove any

disputed fact concerning the cause of plaintiff’s accident, its use is necessarily limited to impeachment.

(Mendez v Supe rior Court (1988) 206 Cal.App.3d 557) Just as evidence of a woman’s unchaste behavior

is no longer admissible on the issue of credibility unless it tends to show bias, such as a relationship with a

party or witne ss, neithe r is evidenc e of a m an’s sex ual cond uct. A witn ess  ma y have  a stro ng re ason to lie

about intimate relationships, such that they may not be cross examined upon that collateral matter for the

purpose of eliciting something to be contradicted. (People v Lavergne(1971) 4 Cal. 3d 735) Because the

den ial itse lf is irrle vant a nd pr ejud icial an d thus inad mis sible,  it was  imp rope r to as k pla intiff abou t his

extram arital activities. 

In short, the existence of irrelevant testimony by a witness does not permit its introduction by an

adversary just so the adversary can then offer contradictory evidence to impeach the witness.

(Peo ple v S teele  (2002) 2 7 Cal. 4 th 1230). 

Plaintiff’s Brain  Injury: Defendant argued the evidence was allowed to prove Plaintiff’s memory was not

as poor as he claimed. The Second DCA disagreed. In a personal injury case where a plaintiff has a

partial loss of memory due to brain damage, the defendant cannot ask the plaintiff what he recalls about

illicit aspects of his private life that have no bearing on the cause of the accident or bias and are irrelevant

and pre judical. 

It is one thing to impeach a witness with respect to mistaken or knowingly false answers that are relevant

to subs tantive issu es but s ome thing else e ntirely to “test” the w itness’s m emo ry on private o r intimate

subjec ts. The is sue of m emo ry here is es sentially me dical in natur e. The  defend ant electe d not to ca ll its

retained n europs ychiatrist con cerning  Plaintiff’s m emo ry and that m ight have b een an  approp riate way to

impe ach the  plaintiff when  he cou ld not rem emb er certain  facts. 

Plaintiff’s expert testified he was not faking his m emory problem s. Defendant offered no co ntrary

evidence. The impeachment evidence allowed the jury to speculate that plaintiff was lying. The evidence

was not appropriate on the issue of credibility, absent a connection showing bias, and should not have

been a dmitted . 

Plaintiff’s Motive: Lastly, Defendant argues the evidence shows Plaintiff’s motive to overload the van,

because, “he has two families to support.” In the case, though, Defendant did not present any evidence of

the Plaintiff’s fina ncial con dition. The  Justices  then note d, “A rich man’s greed is as much a motive to steal

as a p oor m an’s  pove rty. Pro of of  eithe r, without m ore, is  likely to  am oun t to a g reat d eal of  unfa ir



prejudic e with little proba tive value.”  (Peo ple v C arillo  (2004) 119 Cal.App.4th 94)

Prejudicial Effect: No judgment shall be set aside, or new trial granted unless the court shall be of the

opinion that the error has resulted in a miscarriage of justice. A m isca rriage of ju stice  occurs w hen  it

appears  reas onably pro bab le tha t were  it not fo r the e rror a  resu lt mo re favora ble to  the appe llant could

have be en obtain ed. (Taylor v Varga (1995) 37 Cal.App.4th 750)          

Here, the 9-3 vote on breach of warranty demonstrates the closeness of the case. The Justices found the

Defendant’s use of the evidence likely tainted the entire verdict. Were it not for the trial court’s incorrect

rulings a re sult mo re favora ble to plaintiff co uld have  been ob tained. The party seeking the disclosure of

evidence of extramarital affairs must shoulder the heavy burden of showing the evidence serves a

“compelling interest” in facilitating the ascertainment of truth in connection with legal proceedings.(Morales

v Superior Court  (1979) 99 Cal.App.3d 283)

The judgment is reversed.


