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Karpinski v Smitty’s Bar, Inc. 4/12/16
Enforcement of Settlement Agreements; CCP section 664.6; Protection of

Settling Defendant(s) from Liens

On December 11, 2012, Karpinski filed a complaint for damages against
Smitty’s, Kyle Phillip Algeo, and Scott Newcomb, with a cause of action against
Smitty’s for negligence and a cause of action against the two other defendants for
assault and battery. The complaint alleged that, on July 2, 2012, Smitty’s, a bar in
Sausalito, negligently allowed two intoxicated individuals, Algeo and Newcomb,
to enter and remain in the bar, and that the two men threatened and punched

Karpinski in the face and head, causing serious injuries.

On March 20, 2014, following court-ordered mediation, Smitty’s and
Karpinski signed an initial settlement agreement in which Karpinski agreed to
dismiss the complaint as to Smitty’s with prejudice in exchange for $40,000. On
May 5, 2014, Karpinski and his attorney signed a formal “Settlement Agreement
and Release of All Claims” (settlement agreement), in which, in exchange for
the $40,000 payment, Karpinski provided a general release of all claims against

Smitty’s.
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On July 22, 2014, Karpinski filed a motion for entry of judgment pursuant
to the settlement agreement, under section 664.6. Smitty’s opposed the motion
on the ground that liens had been imposed against the settlement amount by the
federal government, based on Medicare payments to Karpinski, and by the State
of California, based on crime victim compensation payments to Karpinski.
Smitty’s stated that it was willing to pay the settlement amount immediately if
Karpinski would accept a check made out to him and both of the lien holders.
It argued that it required specific written instructions from Medicare and the
California Victims of Crime program before it would issue separate checks to

Karpinski and each lien holder.

On September 2, 2014, the trial court granted Karpinski’s motion to enforce
the settlement, reasoning as follows: “While the terms of the settlement
agreement state that Karpinski and his counsel will ‘negotiate, satisfy, and
dispose of all liens,” it does not state that they must do so before receiving
payment. Further, the settlement agreement requires Karpinski and his counsel
to hold Smitty’s, its attorneys, and Crusader Insurance Company harmless with
respect to any lien claims. Although Crusader expresses concern over whether
Karpinski and his counsel will honor that obligation if a claim arises, Crusader
has a remedy if they do not.” On September 11, 2014, the court ordered entry of
judgment for Karpinski and against Smitty’s in the amount of $40,000. The court
also awarded Karpinski $2,200 in attorney fees. On September 17, 2014,
Karpinski served notice of entry of judgment. On October 15, 2014, Smitty’s filed

a notice of appeal.



Smitty’s contends the trial court erred when it granted Karpinski’s motion
to enforce the settlement because satisfaction of the outstanding medical liens is a
condition precedent to payment of the settlement and Karpinski has failed to

resolve the liens.

The First District Court of Appeal began its opinion by stating that Section
664.6 provides: “If parties to pending litigation stipulate, in a writing signed
by the parties outside the presence of the court or orally before the court, for
settlement of the case, or part thereof, the court, upon motion, may enter
judgment pursuant to the terms of the settlement. If requested by the parties,
the court may retain jurisdiction over the parties to enforce the settlement until

performance in full of the terms of the settlement.”

““Section 664.6 was enacted to provide a summary procedure for
specifically enforcing a settlement contract without the need for a new
lawsuit.” A trial court ‘hearing a section 664.6 motion may receive evidence,
determine disputed facts, and enter the terms of a settlement agreement as a
judgment.” The trial court may not ‘create the material terms of a settlement,
as opposed to deciding what terms the parties themselves have previously
agreed upon.” Thus, a trial court cannot enforce a settlement under section
664.6 unless the trial court finds the parties expressly consented, in this case in

writing, to the material terms of the settlement.” (Bowers v. Raymond ]. Lucia



Companies, Inc. (2012) 206 Cal.App.4th 724, 732, quoting Weddington Productions,
Inc. v. Flick (1998) 60 Cal.App.4th 793, 809-810.)

In addition to providing for payment of $40,000 to Karpinski in exchange
for a release of all claims, the settlement agreement contained the following
relevant provisions. In paragraph No. 5, Karpinski and his attorney “agreed to
negotiate, satisfy, and dispose of all liens, including but not limited to all client
claims which are now known, including but not limited to the lien asserted by
State of California, as well as any other lien claims which may hereafter be
asserted. Karpinski further agrees, as consideration for the above payment, to
indemnify and hold harmless Smitty’s, its attorneys and its insurance carrier,
Crusader, with respect to all past, present, and future lien claims.” In paragraph
No. 6, Karpinski and his attorney also agreed to indemnify Smitty’s, its attorneys,
and Crusader from any loss, liability, or claim of any kind “arising from or
occasioned by any lien, rights or obligations of any character whatsoever,
including but not limited to, those created by” federal or state statutes, including
liens arising under Medicare. In paragraph No. 7, Karpinski “declared that there
are no liens, claims or demands of any kind either by any person providing
services to him or by any attorney either past or present who may have
represented him in the above-entitled action,” and agreed “to indemnify and
forever hold harmless the parties herein being released, and their attorneys, and
Crusader, from any claims by any past or present individuals, entities . . . or
other persons who may have or may in the future make a claim or place a lien or

demand upon the proceeds of the settlement herein.” Finally, paragraph 17 of



the settlement agreement provided: “In the event Medicare or any entity acting
on behalf of Medicare presents a claim for reimbursement to Crusader-. . .,
Karpinski and his attorneys agree to indemnify and defend Crusader . . . in any

such claim.”

According to Smitty’s, the question in this case is “whether a court can
enter judgment on a settlement agreement, thus making it immediately
enforceable, if there are outstanding liens (or their functional equivalent) that
have attached to the proceeds of the settlement which the plaintiff has not yet
resolved.” Smitty’s acknowledges that a defendant has no obligation to protect a
plaintiff’s contractual liens, but argues that “it is equally clear that it must protect

statutory liens, especially where a statute expressly makes it liable.”

The first statute at issue, Government Code section 13963, is part of the
statutory scheme of the California Victims of Crime program, which is intended
to “operate as a kind of safety net for victims of crime who suffer losses for
which there is no other public or private source of compensation.” (County of
Alameda v. State Bd. of Control (1993) 14 Cal.App.4th 1096, 1107.) Government
Code section 13963 provides in relevant part: “(a) The California Victims of
Crime Board shall be subrogated to the rights of the recipient to the extent of any
compensation granted by the board. The subrogation rights shall be against . . .
any person liable for the losses suffered . ... (b) The board shall also be entitled
to a lien on any judgment, award, or settlement in favor of or on behalf of the

recipient for losses suffered as a direct result of the crime that was the basis for



the receipt of compensation in the amount of the compensation granted by the
board. The board may recover this amount in a separate action, or may
intervene in an action brought by or on behalf of the recipient. ... (d) No
judgment, award, or settlement in any action or claim by a recipient, where the
board has an interest, shall be satisfied without first giving the board notice and

a reasonable opportunity to perfect and satisfy the lien. .. .”

The second statute at issue is the Medicare Secondary Payer Act (MSP
Act), under which Medicare may conditionally pay an injured person’s medical
bills, subject to reimbursement of those payments by either a “primary plan” or
the recipient of the Medicare funds. (42 U.S.C. § 1395y(b)(2)(B)(i) & (ii).) A
“primary plan” is defined to include a “liability insurance policy or plan.” (42
U.S.C. §1395y(b)(2)(A)(ii).) Thus, the MSP Act “plainly includes tortfeasors and

i

their insurance carriers in its definition of “primary plan.” ”(Taransky v. Secretary

of U.S. Dept. of Health and Human Services (2014) 760 F.3d 307, 314.)

Medicare also has a right of action to recover its payments from, inter alia,
a beneficiary or attorney “that has received a primary payment.” (42 C.F.R.§
411.24(g).) “If the beneficiary or other party receives a primary payment, the
beneficiary or other party must reimburse Medicare within 60 days.” (42 C.EF.R.§
411.24(h).) “In the case of inter alia, liability insurance settlements . . ., the
following rule applies: If Medicare is not reimbursed within 60 days, the
primary payer must reimburse Medicare even though it has already reimbursed

the beneficiary or other party.” (42 C.F.R. §411.24(i)(1).) “If it is necessary for



Medicare to take legal action to recover from the primary payer, Medicare may
recover twice the amount” of the Medicare primary payment. (42 C.F.R. §411.24
(c)(2); see also 42 U.S.C. § 1395y (b)(2)(B)(iii).)

The parties agree that Medicare is entitled to reimbursement of its
conditional payments and that the lien of the board must be paid. Smitty’s
asserts, however, that Karpinski’s motion to enforce the settlement was an
improper attempt to use section 664.6 to evade his obligation to resolve the liens
before payment of the settlement amount. In particular, Smitty’s asserts that
reimbursement to Medicare and the board are conditions precedent to payment

of the settlement proceeds to Karpinski.

There is nothing in the settlement agreement demonstrating the existence
of a condition precedent to payment of the $40,000 to Karpinski. “ ‘In contract
law, “a condition precedent is either an act of a party that must be performed or
an uncertain event that must happen before the contractual right accrues or the
contractual duty arises.” The existence of a condition precedent normally
depends upon the intent of the parties as determined from the words they
have employed in the contract. (Pfeiffer v. Countrywide Home Loans, Inc. (2012)
211 Cal.App.4th 1250, 1267.)

Here, the settlement agreement provides that Karpinski will satisfy all liens
and indemnify Smitty’s, its attorneys, and Crusader with respect to any claim

arising under a lien or other obligation. There is no provision that either



expressly states or implies that Karpinski must satisfy the liens before it receives
the settlement proceeds. Smitty’s points to paragraph 7, which states that
Karpinski “covenants and declares that there are no liens, claims or demands of
any kind either by any person providing services to Karpinski or by any attorney
either past or present who may have represented Karpinski in the above-entitled
action.” That provision does not demonstrate that resolution of all liens is either
an express or implied condition precedent to Smitty’s settlement payment to
Karpinski. Notably, paragraph No. 7 appears to be a general boilerplate
provision regarding liens, whereas paragraph Nos. 5, 6, and 17 all relate to the
particular facts and reimbursement obligations of the present case. (See § 1859
[in a contract, “when a general and particular provision are inconsistent, the
latter is paramount to the former. So a particular intent will control a general one
that is inconsistent with it”]; accord, Prouty v. Gores Technology Group (2004) 121
Cal.App.4th 1225, 1235.) Hence, Smitty’s has not shown that Karpinski’s
satisfaction of the liens is an express or implied condition precedent to payment
of the settlement proceeds. (See Pfeiffer v. Countrywide Home Loans, Inc., supra, 211

Cal.App.4th at p. 1267.)

In addition, neither the lien imposed under Government Code section
13963 nor the reimbursement obligation under title 42 of the United States Code
section 1395y(b)(2)(B) constitutes a statutory condition precedent to payment of

the settlement proceeds in the circumstances of this case.



First, with respect to Government Code section 13963, Karpinski
apparently complied with the provisions requiring that the recipient of
compensation from the board or the recipient’s attorney give notice to the board
of any action filed, so that it has the opportunity to perfect and satisfy its lien.
(Gov. Code, § 13963, subds. (d) & (e)(1).) Subdivision (g) of Government Code
section 13963 provides that the court, after payment of litigation expenses and
attorney fees and, “on the application of the board,” shall “allow as a lien against
the amount of the judgment or award, the amount of compensation granted by
the board.” This provision, which requires the court, only on application of the
board, to allow as a lien against the judgment the amount owed to the board, does
not support Smitty’s claim that it would violate section 13963 if it paid the full
settlement proceeds to Karpinski without first ensuring that the board was
reimbursed. There is no evidence in the record reflecting such application by the
board or showing that the court made any order pursuant to subdivision (g) of
Government Code section 13963. Nor is there any evidence that the board has
attempted to either “recover this amount in a separate action,” or “intervene in
this action,” pursuant to Government Code section 13963, subdivision (b) in

order “to perfect and satisfy the lien.” (Gov. Code, § 13963, subd. (d).)

Instead, the only evidence on this question shows that the board, which
apparently had notice of the present action, made a payoff demand to
Karpinski’s attorney, at his request, shortly after the initial settlement agreement
was signed, and that the court subsequently ordered Smitty’s to pay the full

settlement amount to Karpinski. Thus, pursuant to the terms of the settlement



agreement, the board’s payoff demand, and the court’s order, it is Karpinski’s
obligation —not Smitty’s —to satisfy the obligation from the settlement
proceeds. Accordingly, Smitty’s cannot claim that payment of the board’s lien is

a statutory condition precedent to its payment to Karpinski.

As to Medicare’s right to reimbursement of its conditional payments to
Karpinski, Smitty’s is correct that the relevant statute and regulation provide for
reimbursement from the beneficiary, with a right to seek payment from a
primary payer should the beneficiary fail to reimburse Medicare. (See 42 U.S.C.
§ 1395y(b)(2)(B)(ii); 42 C.F.R. 411.24(h) & (i).) The parties have cited no
California cases, and we have found none, addressing the issue of whether
there is an obligation to reimburse Medicare for its conditional payments
before a plaintiff may receive the proceeds from a settlement agreement, even
though the agreement does not provide for the prepayment of such
obligations. However, we find persuasive the reasoning of the Georgia Court of
Appeals, which in a similar case concluded that public policy does not preclude a
court from enforcing a settlement that does not include Medicare as a co-payee
on a settlement check where the plaintiff signed a release acknowledging his
responsibility to pay any Medicare claim and/or agreeing to indemnify the
released parties. (Hearn v. Dollar Rent A Car, Inc. (Ga.Ct.App. 2012) 726 S.E.2d
661, 668 (Hearn).)

The Hearn court agreed with the reasoning of a Connecticut court, which

had observed that “ “there is no authority for an insurer’s insistence that it



protect a governmental agency’s lien by making that agency a co-payee on a
check tendered in payment of a judgment or settlement. To the contrary, the
recent case of Zaleppa v. Seiwell [(Pa.Super.Ct. 2010) 9 A.3d 632], stands for the
proposition that, absent express authorization, private parties may not assert the
interests of the government (in that case, Medicare) in a post-trial motion or any
phase of litigation. Generally, putting an agency’s name on a check as co-payee
is neither authorized nor required under federal or state law, and quite
obviously, is not an efficient way to resolve personal injury lawsuits. . ..
While an insurer has a responsibility to assure that governmental agency liens
are taken into account, such responsibility is generally discharged by
obtaining a written commitment by the plaintiff, either in a release document
or in an independent document, to be responsible for all such liens. ...

(McBride v. Brown 2011 [WL 1566002].)” (Hearn, supra, 726 S.E.2d at p. 668.)

In this case, as with the agreement in Hearn, the parties referred to
Medicare’s right of reimbursement in the settlement agreement, and Karpinski
signed a release acknowledging, in paragraph No. 5, his responsibility to honor
all lien obligations. (See Hearn, supra, 726 S.E.2d at p. 668.) Moreover, if
Karpinski fails to honor his obligation to repay Medicare, paragraph No. 5 of the
agreement requires him to indemnify Smitty’s, its attorneys, and Crusader “with
respect to all past, present, and future lien claims” and paragraph No. 17
specifically requires him to indemnify Crusader in any claim related to Medicare
reimbursement. Had Smitty’s and Crusader wanted to ensure that Medicare was

reimbursed for its conditional payment to Karpinski before payment of the



settlement proceeds, they could have negotiated for inclusion of such a provision

in the settlement agreement.

Smitty’s nonetheless argues that the provisions in the settlement agreement
regarding repayment of liens do not guarantee that Karpinski will honor his
obligations to reimburse both the board and Medicare. That there are no
guarantees does not alter the fact that Smitty’s agreed to pay Karpinski $40,000 in
exchange for his release and promises to satisfy all liens and indemnify Smitty’s
and Crusader against any claims. Again, if Smitty’s and Crusader were so
concerned about their potential liability either to Medicare or to the board,
they could have negotiated for inclusion of terms in the settlement agreement
requiring either Karpinski’s payment of these obligations as a precondition to
receipt of the settlement proceeds or inclusion of the board and Medicare as
payees on the settlement check. Smitty’s and its insurer did neither of these
things, and must therefore comply with the terms of the agreement as written:
timely payment of the full agreed-upon settlement amount to Karpinski.
Thereafter, as the trial court stated, if Karpinski fails to honor the relevant

provisions of the agreement, Smitty’s and Crusader have a remedy.

The judgment is affirmed. Costs on appeal are awarded to respondent

Keith Karpinski.
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This case study is provided in the hope it may prove useful in your practice
or in the handling of litigated cases. If you receive a forwarded copy of this
message and would like to be added to the mailing list, let me know.

Mediation is economical, private and final. Alternative dispute resolution
will allow you to dispose of cases without the undue time consumption, costs
and risks of the courtroom. Your inquiries regarding an alternative means to
resolve your case are welcome.



