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Legal Malpractice; Statute of Limitations; Continuous Representation

Exception

SoCal IP Law Group, LLP, (firm one) was GoTek Energy, Inc.,
(client)’s patent counsel. As client’s patent counsel, firm one’s duties included
obtaining ““patent rights in all applicable foreign countries.”” In June or July
2012, firm one informed client that it failed to timely file applications for patent
rights in Japan and Brazil. In August 2012, firm one “admitted . . . that it was
negligent.” On September 26, 2012, client retained Parker Mills (firm two) “for
the purpose of investigating whether firm one’s negligence in failing to timely

tile the patents in Japan and Brazil amounted to legal malpractice.”

On November 5, 2012, firm one received a fax from firm two stating
that client was making a malpractice claim against it. Firm two requested that

firm one “tender this claim to your insurance carrier.”

On November 7, 2012, firm one sent an email to client stating that, in
view of the malpractice claim, it “must withdraw” as counsel. “Consequently,
the firm’s attorney-client relationship with client is terminated forthwith, and we
no longer represent it with regard to any matters.” Firm one continued, “Please
tell us immediately where we should send client’s files, and we will arrange for

their delivery. You should retain patent counsel to handle your patent matters.”
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In a November 8, 2012 letter to firm one, client requested that firm
one “immediately make all necessary preparations and take all necessary actions
to deliver all of client’s files to” Lucas Wenthe at Armstrong Teasdale, LLP.
Client had previously “engaged the services of Armstrong Teasdale to render
legal work, primarily in the realm of trademarking.” In the letter client noted:
“It would be helpful to transfer all electronic files by Nov. 16, 2012 and
remaining original hard copies (where electronic copies aren’t available) by Nov.
23,2012.” The concluding sentence states, “Client sincerely appreciates the
services provided by firm one” On November 8, 2012, client emailed to firm one
“a signed copy of the request for Transfer of Files from firm one to Lucas Wenthe
at Armstrong Teasdale, LLP.”

On November 15, 2012, firm one emailed a letter to client stating:
“Pursuant to your request, this will confirm that we have terminated the attorney
client relationship with you. ... We are no longer representing you with regard
to your patent matters. As requested, we are transferring your files to Lucas
Wenthe of Armstrong Teasdale, LLP.” On the same date, firm one sent to
Armstrong Teasdale via FedEx a “CD with all pertinent GoTek Energy files.” In
its opening brief, client alleges that “the record clearly establishes that on

November 15, 2012,” firm one “transferred to client its files.”

Steven Herbruck, client’s chief executive officer, testified that he
believed “the relationship” with firm one had ended on November 15, 2012,
“because the files had been transferred. As far as we were concerned, then they

no longer represented us on any matters.”

The following year, on November 14, 2013, client filed the
malpractice action against firm one. In its motion for summary judgment, firm
one argued that the one-year statute of limitations began to run no later than

November 8, 2012, “when client consented to the termination of the attorney-



client relationship and demanded that its files be sent to its replacement patent

counsel.” Thus, the complaint filed on November 14, 2013, was “too late.”

In its ruling granting the motion for summary judgment, the trial
court reasoned: “Arguably, the attorney-client relationship ended on November
7, 2012, but it clearly terminated the following day when client responded to the
letter telling firm one where to send its files. Following that correspondence, a
reasonable client would no longer entertain the belief that firm one would
provide further legal services. The administrative functions the transfer of
client’s files to replacement counsel that took place after November 8, 2012, were

not legal services and therefore do not change this result.”

The Second District Court of Appeal began its opinion by noting,
“The applicable statute of limitations for legal malpractice claims is section
340.6.” (Truong v. Glasser (2009) 181 Cal.App 4th 102, 110.) It provides that a
malpractice action must be commenced “within one year after the plaintiff
discovers, or through the use of reasonable diligence should have discovered,

the facts constituting the wrongful act or omission....” (§ 340.6, subd. (a).)

The running of the statute of limitations is tolled during the time
that “the attorney continues to represent the plaintiff regarding the specific
subject matter in which the alleged wrongful act or omission occurred.” (Id.,
subd. (a)(2); see also Beal Bank, SSB v. Arter & Hadden, LLP (2007) 42 Cal.4th 503,
505 [“Under California law, the statute of limitations for attorney malpractice
claims arising from a given matter is tolled for the duration of the attorney’s

representation of the client in that matter”].)

The tolling is referred to as “the continuous representation
exception.” (Truong v. Glasser, at p. 115.) “Code of Civil Procedure section 340.6
does not expressly state a standard to determine when an attorney’s

representation of a client regarding a specific subject matter continues or when



the representation ends, and the legislative history does not explicitly address
this question.” (Gonzalez v. Kalu (2006) 140 Cal. App.4th 21, 28.)

Client contends that there is a triable issue of fact whether the one-
year statute of limitations was tolled under the continuous representation

exception.

“An attorney’s representation of a client ordinarily ends when the
client discharges the attorney or consents to a withdrawal, the court consents
to the attorney’s withdrawal, or upon completion of the tasks for which the
client retained the attorney.” (Gonzalez v. Kalu, at p. 28.) Pursuant to this rule,
firm one’s representation of client ended on November 8, 2012, when client wrote
a letter to firm one requesting that it “immediately make all necessary
preparations and take all necessary action to deliver all of client’s files to”
Armstrong Teasdale, LLP. On the same date, client emailed to firm one “a
signed copy of the request for Transfer of Files from firm one to . .. Armstrong
Teasdale, LLP.” By requesting that its files be immediately delivered to
replacement counsel, client consented to firm one’s express withdrawal the
previous day. Client did not object to the withdrawal or indicate that it wanted
firm one to continue to represent it. Instead, it wrote, “Client sincerely

appreciates the services provided by firm one.”

Even if firm one had withdrawn without client’s consent, the
withdrawal would still have been effective. “For purposes of Code of Civil
Procedure section 340.6, subdivision (a)(2), in the event of an attorney’s unilateral
withdrawal or abandonment of the client, the representation ends when the
client actually has or reasonably should have no expectation that the attorney
will provide further legal services. That may occur upon the attorney’s express
notification to the client that the attorney will perform no further services . . ..
Absent actual notice to the client that the attorney will perform no further legal

services or circumstances that reasonably should cause the client to so conclude,



a client should be entitled to rely on an attorney to perform the agreed services
and should not be required to interrupt the attorney-client relationship by filing
a malpractice complaint. After a client has no reasonable expectation that the
attorney will provide further legal services, however, the client is no longer
hindered by a potential disruption of the attorney-client relationship and no
longer relies on the attorney’s continuing representation, so the tolling should
end.” (Gonzalez v. Kalu, at pp. 30-31)

Pursuant to this rule, firm one’s representation ended on November
7,2012. On that date firm one emailed client that it “must withdraw” as client’s
attorney, that its “attorney-client relationship with client is terminated
forthwith,” and that it “no longer represents client with regard to any matters.”
After receiving the email, client could not reasonably have expected that firm one

would provide further legal services.

In its reply brief, client asserts that firm one’s email was not an
express notification of the termination of legal services because the email stated,
“In due course, we will withdraw as your attorneys of record in the United States
Patent and Trademark Office . . . and will advise foreign attorneys handling your
matters that they should begin communicating with your named patent
counsel.” Client contends that the “due course” language indicated that firm one
would continue to provide legal services. The contention is forfeited because it
was not made in client’s opening brief. (Shade Foods, Inc. v. Innovative Products
Sales & Mktg., Inc. (2000) 78 Cal.App.4th 847, 894-895, fn. 10.) In any event, the
acts in question - withdrawing as attorneys of record and advising foreign
attorneys of new patent counsel - do not constitute the provision of legal
services. (See Shapero v. Fliegel (1987) 191 Cal. App.3d 842, 846)

Client argues that it reasonably believed that firm one would
continue to provide legal services by transferring its files to Armstrong Teasdale,

LLP. Client asserts, “Firm one’s possession and transfer of client’s files



constitutes legal services.” Thus, firm one’s representation continued until the

records were transferred on November 15, 2012.

If client actually believed that firm one would continue to provide
legal services by transferring its files to replacement counsel, its belief was
unreasonable as a matter of law. Firm one made clear in its email that it would
not provide further legal services. The transfer of the files was a clerical,
ministerial activity. (See Muller v. Sturman (1981) 79 App.Div.2d 482, 437
N.Y.S.2d 205, 207-209)

In Worthington v. Rusconi (1994) 29 Cal. App.4th 1488, the court stated

what has been referred to as “an objective standard . . . to determine whether an

attorney’s representation has been continuous.” (Lockley v. Law Office of Cantrell,
Green, Pekich, Cruz & McCort (2001) 91 Cal. App.4th 875, 887.) The standard is as
follows: “Continuity of representation ultimately depends, not on the client’s
subjective beliefs, but rather on evidence of an ongoing mutual relationship
and of activities in furtherance of the relationship.” (Worthington v. Rusconi, at
p. 1498) Client cannot prevail under this standard. Firm one’s possession of
client’s files after November 8, 2012, and its transfer of the files on November 15,
2012, are not “evidence of an ongoing mutual relationship.” Nor do they
constitute “activities in furtherance of the relationship.” The relationship ended

no later than November 8, 2012, when client consented to firm one’s withdrawal.

For the first time on appeal, client claims that firm one’s
representation could not have ended on November 8, 2012, because at that time it
had not completed its “ethical obligations” to “allow for a reasonable time for the
employment of replacement counsel” and “to insure that client had counsel in
place to protect its intellectual property.” Client relies on the Rules of
Professional Conduct of the State Bar of California (Rules). Rule 3-700(A)(2)
provides, “A member shall not withdraw from employment until the member

has taken reasonable steps to avoid reasonably foreseeable prejudice to the



rights of the client, including giving due notice to the client, and allowing

time for employment of other counsel. . ..”

This issue is forfeited because client failed to raise it in the trial court.
(Winchester Mystery House, LLC v. Global Asylum, Inc. (2012) 210 Cal.App.4th 579,
594.) In any event, the Rules were not violated because on November 8, 2012,
client consented to firm one’s withdrawal and requested that its files be

transferred to replacement counsel, Armstrong Teasdale, LLP.

The trial court awarded firm one attorney fees of $140,000 pursuant
to a “Legal Services Agreement” (Agreement). The Agreement provides, “In the
event there is any dispute between us relating to this agreement, the prevailing
party to any litigation or arbitration shall be awarded its reasonable attorneys
fees and costs.” The trial court reasoned, “The language of the fee provision
(‘any dispute between us relating to this agreement’) is neither hidden nor
ambiguous, and is broad enough to infer the parties” intent to include the instant

professional malpractice action.”

A “contract containing . . . attorney fees provisions must be analyzed
on its own terms, and in context, pursuant to the usual rules of contract

interpretation for determining the actual intent of the parties. ” (Rideau v. Stewart
Title of California, Inc. (2015) 235 Cal.App.4th 1286, 1297.)

On May 13, 2009, the Agreement was signed by Steven Herbruck,
“doing business as GoTek Energy.” Client is a corporation, GoTek Energy, Inc.,
and Herbruck is its chief executive officer. Client argues that Herbruck signed
the Agreement in his individual capacity. His signature, therefore, does not bind
the corporation, which did not exist until after the Agreement was signed. Client
“has forfeited this argument by failing to raise it below.” (Golden State Water Co.
v. Casitas Mun. Water Dist. (2015) 235 Cal. App.4th 1246, 1259.) In its opposition to

firm one’s motion for attorney fees, client took a contrary position. It referred to



“the Legal Services Agreement executed between Plaintiff [client] and Defendant
[firm one].” If client “executed” the Agreement, then it was bound by the
Agreement. Client cannot change course on appeal and argue that it was not
bound because Herbruck signed the Agreement in his individual capacity.
(Saville v. Sierra College (2005) 133 Cal.App.4th 857)

We reject client’s contention that the attorney fees clause “was not
drafted with sufficient clarity as to whether it covered this legal malpractice
action.” The clause applies broadly to “any dispute” between the parties
“relating to” the Agreement. “A “‘dispute’is a . .. general term that includes any
conflict or controversy,” including but not limited to “a conflict giving rise to an
action.” (Thompson v. Miller (2003) 112 Cal.App.4th 327, 337.) The malpractice
action arose from a dispute relating to the Agreement because it arose from firm
one’s negligence in securing client’s patents. The first paragraph of the
Agreement states: “Initially, you have asked us to help you focus your ideas on
what should be patented in your ‘Dynakinetic Engine’, and to help you prepare a
patent strategy.” In the operative first amended complaint, client alleged, “The
Underlying Engagement, the Agreement, included firm one’s obligation to

timely secure patent rights in all applicable foreign countries.”

Client asserts, “In order to recover fees pursuant to the agreement
between the parties, there necessarily must be a dispute that involves both
contract and tort claims.” Client maintains that the attorney fees clause is
inapplicable because the malpractice action involves only a tort claim. “The
underlying dispute was not brought pursuant to the . .. Agreement (i.e., as a
breach of contract action), nor was it brought to enforce any of the provisions of
the ... Agreement.”

1"

Client’s position is untenable. Parties to a contract ““may validly
agree that the prevailing party will be awarded attorney fees incurred in any

litigation between themselves, whether such litigation sounds in tort or in



contract.” ” (Santisas v. Goodin (1998) 17 Cal.4th 599, 608; accord, Lockton v.
O’Rourke (2010) 184 Cal.App.4th 1051, 1076; Xuereb v. Marcus & Millichap, Inc.
(1992) 3 Cal.App.4th 1338, 1341.) Section 1021 provides, “Except as attorney’s
fees are specifically provided for by statute, the measure and mode of
compensation of attorneys and counselors at law is left to the agreement, express
or implied, of the parties . ...” “There is nothing in the statute that limits its
application to contract actions alone.” (Xuereb v. Marcus & Millichap, Inc., at p.
1341.) Thus, the attorney fees clause here applies to client’s malpractice claim
because it constitutes a “dispute” between the parties “relating to” the

Agreement.

In any event, client’s malpractice action sounded in both tort and
contract. “Legal malpractice consists of the failure of an attorney “to use such
skill, prudence, and diligence as lawyers of ordinary skill and capacity
commonly possess and exercise in the performance of the tasks which they
undertake.” ... When such failure proximately causes damage, it gives rise to an
action in tort. . . . Since in the usual case, as in this case, the attorney undertakes
to perform his duties pursuant to a contract with the client, the attorney’s failure
to exercise the requisite skill and care is also a breach of an express or implied
term of that contract. Thus legal malpractice constitutes both a tort and a
breach of contract.” (Neel v. Magana, Olney, Levy, Cathcart & Gelfand (1971) 6
Cal.3d 176)

The record does not show why firm two waited until what it believed
was the “eleventh hour” to file the malpractice action. The Justices agree with
the trial court that it waited too long. The judgment and postjudgment order
awarding attorney fees to firm one are affirmed. Firm one shall recover its costs

on appeal.
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This case study is provided in the hope it may prove useful in your practice
or in the handling of litigated cases. If you receive a forwarded copy of this

message and would like to be added to the mailing list, let me know.

Mediation is economical, private and final. Alternative dispute resolution
will allow you to dispose of cases without the undue time consumption, costs
and risks of the courtroom. Your inquiries regarding an alternative means to

resolve your case are welcome.
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