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The underlying action was initiated by homeowners from two
residential developments in Rocklin against Centex Homes and Centex
Real Estate Corporation for alleged defects to their homes. Centex did not
directly perform any of the construction on these homes. St. Paul was an
insurer for subcontractor Ad Land Venture, and agreed to defend Centex
as an additional insured subject to a reservation of rights. On March 30,
2012, Centex tendered its defense of the action to St. Paul as an additional
insured pursuant to Ad Land’s policy. St. Paul Fire and Marine Insurance
Company agreed to defend Centex subject to a reservation of rights. The
reservation of rights reserved St. Paul’s right to deny indemnity to Centex
for any claims by the homeowners not covered by the policy, including
claims of damage to Ad Land’s work and damage caused by the work of
other subcontractors not insured by St. Paul. St. Paul also reserved its right
to reimbursement of costs incurred defending uncovered claims. St. Paul
appointed attorney David Lee to represent Centex and defend against the

homeowners’ claims.

On July 12, 2012, Centex filed a cross-complaint against
subcontractors including Ad Land alleging breaches of written, oral and

implied contracts to indemnify, defend and obtain insurance, as well as



causes of action for equitable indemnity, contribution and repayment, and
declaratory relief. The cross-complaint included a seventh cause of action

for declaratory relief against St. Paul that sought a declaration that Centex

was entitled to independent counsel under Civil Code section 2860 because

St. Paul’s reservation of rights created significant conflicts of interest.

St. Paul moved for summary adjudication of Centex’s seventh cause
of action. In support of its motion, St. Paul introduced evidence that Lee
only represents Centex with respect to its defense of the complaint, and
does not represent Centex, Ad Land or St. Paul in connection with the
cross-complaint. Lee also does not represent St. Paul regarding its separate
actions against Centex or claims for contribution. St. Paul relied on
testimony from Lee’s deposition explaining that St. Paul did not place any
limitations on his representation of Centex and never dictated or controlled
what he could do regarding the prosecution of Centex’s cross-complaints.
Additionally, St. Paul never asked Lee to settle claims against the named

insured while he represented Centex.

The trial court granted St. Paul’s motion for summary adjudication.
The court held that St. Paul met its initial burden by establishing that its
reservation of rights did not create a conflict of interest and did not affect
coverage issues that could be controlled by Lee. Additionally, St. Paul

sufficiently established that Lee does not have a conflict of interest. “St.



Paul also established that the other lawsuits and claims for reimbursement,
subrogation, and contribution do not create a conflict of interest. St. Paul
has retained separate counsel, The Aguilera Law Group, to pursue its

claims against Centex. Mr. Lee . .. does not represent St. Paul.”

The trial court determined Centex and Ad Land had similar interests
to limit liability. “St. Paul has successfully negated the existence of a
conflict between Mr. Lee and Centex that would put ‘appointed counsel in

the position of having to choose which master to serve.” ”

Conversely, the trial court held Centex did not establish a triable
issue of material fact. “The evidence clearly shows a conflict between St.
Paul and Centex. It does not extend, however, to include Mr. Lee so as to
invoke a triable issue regarding the appointment of independent counsel.”
In light of its decision to grant St. Paul’s motion for summary adjudication,
the trial court explained Centex’s own motion for summary adjudication

on its seventh cause of action was “dropped as moot.”

A final judgment on the entire action was entered on November 18,

2015, and Centex timely appealed.

In its opinion, the Third District Court of Appeal noted, “Generally,

an insurer owing a duty to defend an insured, arising because there exists a



potential for liability under the policy, ‘has the right to control defense and
settlement of the third party action against its insured, and is . . . a direct
participant in the litigation.” The insurer typically hires defense counsel
who represents the interests of both the insurer and the insured.” (Long v.

Century Indemnity Co. (2008) 163 Cal.App.4th 1460, 1468.)

“Section 2860 and California case law provide Centex, as an insured,
with the right to obtain independent counsel paid for by St. Paul, as
Centex’s insurer, whenever their competing interests create an ethical
conflict for counsel.” (Centex Homes v. St. Paul Fire & Marine Ins. Co. (2015)

237 Cal.App.4th 23, 30 (Centex I).) Section 2860 provides in relevant part:

“(a) If the provisions of a policy of insurance impose a duty to
defend upon an insurer and a conflict of interest arises which creates a
duty on the part of the insurer to provide independent counsel to the
insured, the insurer shall provide independent counsel to represent the
insured unless, at the time the insured is informed that a possible
conflict may arise or does exist, the insured expressly waives, in writing,

the right to independent counsel. . ..

“(b) For purposes of this section, a conflict of interest does not exist
as to allegations or facts in the litigation for which the insurer denies

coverage; however, when an insurer reserves its rights on a given issue



and the outcome of that coverage issue can be controlled by counsel first
retained by the insurer for the defense of the claim, a conflict of interest

may exist.”

Under section 2860, subdivision (b) and the relevant case law, “not
every reservation of rights entitles an insured to select Cumis counsel.”
(Dynamic Concepts, Inc. v. Truck Ins. Exchange (1998) 61 Cal.App.4th 999,
1006.) Whether independent counsel is required “depends upon the nature
of the coverage issue, as it relates to the issues in the underlying case.”
(Blanchard v. State Farm Fire & Casualty Co. (1991) 2 Cal.App.4th 345, 350.)
“There must . . . be evidence that ‘the outcome of the coverage issue can
be controlled by counsel first retained by the insurer for the defense of
the underlying claim.” ” (Gafcon, Inc. v. Ponsor & Associates (2002) 98
Cal. App.4th 1388, 1421.) “ ‘It is only when the basis for the reservation of
rights is such as to cause assertion of factual or legal theories which
undermine or are contrary to the positions to be asserted in the liability
case that a conflict of interest sufficient to require independent counsel,

to be chosen by the insured, will arise.” ”

California law is settled that “there is no entitlement to independent
counsel where the coverage issue is * “independent of, or extrinsic to, the
issues in the underlying action.” ” Stated otherwise, ‘where the reservation

of rights is based on coverage disputes which have nothing to do with the



issues being litigated in the underlying action, there is no conflict of
interest requiring independent counsel.” ” (Gafcon, Inc. v. Ponsor &

Associates, at p. 1422.)

“A mere possibility of an unspecified conflict does not require
independent counsel. The conflict must be significant, not merely
theoretical, actual, not merely potential.” (Dynamic Concepts, Inc. v. Truck
Ins. Exchange, at p. 1007.) A case by case analysis is required: “The
potential for conflict requires a careful analysis of the parties’ respective
interests to determine whether they can be reconciled (such as by a defense
based on total nonliability) or whether an actual conflict of interest
precludes insurer-appointed defense counsel from presenting a quality
defense for the insured. As the court noted in Native Sun Investment Group
v. Ticor Title Ins. Co. (1987) 189 Cal.App.3d 1265, 1277, insurer-appointed
defense counsel may obviate any potential conflict involving uncovered
claims by * “proceeding diligently to litigate the matters that he was

charged with on behalf of his client the insured.” " ”

Despite the well-established standards set forth above, Centex argues
section 2860 codifies the right to independent counsel whenever “ ‘a
possible conflict may arise,” ” and attempts to disregard the applicable case
law as consisting of “poorly-crafted language” that was not properly

considered. Dynamic Concepts, Inc. v. Truck Insurance Exchange considered



the threshold for a conflict necessitating independent counsel and cited
authority for its conclusion that actual conflict is required while a
potential conflict is insufficient. The case law Centex seeks to disregard is
both considered and settled. Additionally, the reference in section 2860 to
“possible conflict” is part of the statute’s explanation that an insurer does
not need to provide independent counsel after “a conflict of interest arises”
if “at the time the insured is informed that a possible conflict may arise or
does exist, the insured expressly waives, in writing, the right to
independent counsel.” (§ 2860, subd. (a), italics added.) Thus, the statute
specifies there is a right to independent counsel when a conflict arises but
reflects that this conflict may be waived either at the time it arose or before,
when it was merely a possible conflict. The fact that an insured can waive
a conflict when it is merely potential is separate from the articulation of
when the right to independent counsel arises. With respect to when
independent counsel is required, the statute states there must be a
“conflict” and not “potential conflict.” Thus, the language of section 2860
lends no support to Centex’s assertion that a mere possible conflict is

always sufficient to necessitate independent counsel.

To the extent San Diego Federal Credit Union v. Cumis Ins. Society, Inc.
(1984) 162 Cal.App.3d 358, at pp. 371, fn. 7, 375 suggests “potential”
conflicts or whenever the insurer has reserved its rights to deny coverage

are sufficient to require appointment of independent counsel, the Justices



of the Third DCA emphasize that section 2860 “ “clarifies and limits” ” the
Cumis decision. (Buss v. Superior Court (1997) 16 Cal.4th 35, 59; see also
Gafcon, Inc. v. Ponsor & Associates, at p. 1421) More critically, this case does
not turn on the abstraction of whether a conflict must be “actual” or
“potential.” Rather, section 2860 addresses the situation framed by this
case specifically. It provides that “a conflict of interest does not exist as to
allegations or facts in the litigation for which the insurer denies
coverage; however, when an insurer reserves its rights on a given issue and
the outcome of that coverage issue can be controlled by counsel first
retained by the insurer for the defense of the claim, a conflict of interest
may exist.” (§ 2860, subd. (b).) In this case, Centex’s claim for declaratory
relief is based on St. Paul’s reservation of rights letter. As such, Centex’s
reliance on Cumis itself is misplaced because the type of putative conflict

asserted here is addressed by section 2860.

Centex next asserts rule 3-310(C)(1) of the Rules of Professional
Conduct requires the appointment of independent counsel in the event of
any potential conflict. Not so. Rule 3-310(C) provides that an attorney
“shall not, without the informed written consent of each client: (1) Accept
representation of more than one client in a matter in which the interests of
the clients potentially conflict; or (2) Accept or continue representation of
more than one client in a matter in which the interests of the clients

actually conflict; or (3) Represent a client in a matter and at the same time



in a separate matter accept as a client a person or entity whose interest in

the first matter is adverse to the client in the first matter.”

In Cumis, the court of appeal explained that “the lawyer’s duties in
the contflict of interest situation presented here are correlative to the
insurer’s contractual duty to pay for an independent lawyer when it
reserves its rights to deny coverage under the policy.” (Cumis, at pp. 373-
374.) The court then cited former rule 5-102(B), which stated: “ ‘A member
of the State Bar shall not represent conflicting interests, except with the
written consent of all parties concerned.” ” (Cumis, at p. 374.) Rule 3-
310(C) post-dates Cumis. Moreover, it is not clear that the prohibition in
rule 3-310(C)(1) on accepting representation of more than one client in a

manner where their interests potentially conflict applies to the insurer-

insured relationship, particularly here where no limitations were placed on

Lee’s representation of Centex.

While the law generally conceptualizes defense counsel as
representing the interests of both the insurer and the insured (Long v.
Century Indemnity Co., at p. 1468), they are not necessarily both clients “in a
matter” as contemplated by rule 3-310(C)(1). The Discussion to the rule
explains “subparagraph (C)(3) is intended to apply to representations of

clients in both litigation and transactional matters. In State Farm Mutual



Automobile Insurance Company v. Federal Insurance Company (1999) 72

Cal. App.4th 1422, the court held that subparagraph (C)(3) was violated
when a member, retained by an insurer to defend one suit, and while that
suit was still pending, filed a direct action against the same insurer in an
unrelated action without securing the insurer’s consent. Notwithstanding
State Farm, subparagraph (C)(3) is not intended to apply with respect to the
relationship between an insurer and a member when, in each matter, the
insurer’s interest is only as an indemnity provider and not as a direct party to
the action.” 1t follows that subparagraph (C)(1)—which differs from
subparagraph (C)(3) by requiring the two clients be in the same, as
opposed to merely simultaneous, matters —would not apply either when
an insurer’s interest is only as an indemnity provider. Rule 3-310(F) applies
to situations where an attorney accepts compensation for representing a
client from someone other than the client. The Discussion to the rule cites
Cumis and explains that “Paragraph (F) is not intended to abrogate existing
relationships between insurers and insureds whereby the insurer has the
contractual right to unilaterally select counsel for the insured, where there

is no conflict of interest.”

In addition, Formal Opinion No. 1995-139 of the California State Bar
Standing Committee on Professional Responsibility and Conduct
addressed the issue of to whom an attorney owes duties when he or she

acts as insurance defense counsel and is hired by an insurer to represent
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the insured. The Committee explained that “while the insurer is indeed a
client in some respects—the ongoing relationship with the attorney, the
payment of fees, etc. —it is a client whose rights under case law are clearly
limited.” “Where an attorney complies with the mandates of this opinion
to protect the interests of the insured, his or her additional compliance with
rule 3-310 is not necessary for two reasons: First, given the unusual,
perhaps unique, interrelationship of insurer, insured and counsel, the
contract of insurance itself, drafted by the insurer for its own benefit,
provides more than adequate disclosure under rule 3-310(B)(3) to the
insurer. Second, the ‘potential conflict’ trigger of rule 3-310(C)(1) is never
pulled because when such a conflict manifests itself, case law resolves any
potential conflict in that matter by mandating a resolution in favor of the
represented insured and against the non-represented, non-party insurer.
Put another way, case law instructs that ultimately, there can be no conflict
between insurer and insured since the insured will always prevail where
an issue is created between them. Thus, the notice to and waiver by the
insured is superfluous.” Centex suggests the Appellate Court ignore this
“background information.” To the contrary, the Justices conclude it is
consistent with rule 3-310(C)(1) and does not alter the settled law regarding

when independent counsel is required.

Even if rule 3-310(C)(1) did technically apply to insurer-insured

relationships, Centex acknowledges it is only triggered when there is a
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reasonable likelihood an actual conflict will arise. (In re Celine R. (2003) 31
Cal.4th 45, 57-58; Havasu Lakeshore Investments, LLC v. Fleming (2013) 217
Cal.App.4th 770, 779.) Moreover, subparagraph (C)(1) of rule 3-310 refers
only to the accepting of appointment as counsel, and not also to the
continued representation of a client such as in subparagraph (C)(2). At the
time Lee was appointed, Centex had not yet filed its cross-complaint. And
the parties agree that, as the developer, Centex was strictly liable for
construction defects. Centex could not have escaped liability by arguing
the damages were proximately caused by the negligence of a subcontractor.
(Acosta v. Glenfed Development Corp. (2005) 128 Cal.App.4th 1278, 1297-
1298.) The Court cannot conclude that at the time of Lee’s appointment it
was reasonably likely an actual conflict would arise between Centex and St.
Paul. Therefore, Centex’s arguments fair no better under rule 3-310(C)(1)

than they do under the case law interpreting section 2860.

The Justices next turn to the question of whether Centex was entitled
to independent counsel under section 2860 and the relevant case law.
Again, “a conflict of interest does not arise every time the insurer
proposes to provide a defense under a reservation of rights. There must
also be evidence that ‘the outcome of the coverage issue can be
controlled by counsel first retained by the insurer for the defense of the
underlying claim.” ” (Gafcon, Inc. v. Ponsor & Associates, at p. 1421.) Centex

offers no actual evidence or citations to authority to the contrary. In
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support of its assertion that attorney Lee could have influenced the
outcome of the causation question, Centex provides only citations to its
own summary judgment briefing, evidence that the trial court deemed
inadmissible, evidence that did not fully support Centex’s arguments, and
the trial court’s order. It is Centex’s duty as appellant to point to
appropriate authority or evidence, and it has failed to do so. In short, the
Justices are left to reach the same conclusion as the trial court—that Centex
has failed to establish a triable issue of material fact on the question of
whether Lee could have controlled the coverage dispute between Centex

and St. Paul. (See Blanchard v. State Farm Fire & Casualty Co., at p. 350)

The judgment is affirmed. St. Paul Fire and Marine Insurance

Company shall recover its costs on appeal. (Cal. Rules of Court, rule

8.278(a)(1) & (2).)
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